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SOCIAL SECURITY COMMITTEE 

SOCIAL SECURITY ADMINISTRATION AND TRIBUNAL MEMBERSHIP (SCOTLAND) 

BILL 

SUBMISSION FROM: Equality and Human Rights Commission 

The Equality and Human Rights Commission  

The Equality and Human Rights Commission (“the Commission”) is the National Equality 

Body (NEB) for Scotland, England and Wales. We work to eliminate discrimination and 

promote equality across the nine protected grounds set out in the Equality Act 2010: age, 

disability, gender reassignment, marriage and civil partnership, pregnancy and maternity, 

race, religion or belief, sex and sexual orientation.  

We are an “A Status” National Human Rights Institution (NHRI) and share our mandate to 

promote and protect human rights in Scotland with the Scottish Human Rights Commission 

(SHRC).  Given our shared mandate with the SHRC our response to this request for views 

will focus on equality considerations. 

1. Consultation and Engagement 
There has been no formal public consultation on this bill, the Scottish Child Payment 

regulations or the terminal illness guidance.  

 Have you engaged with the Scottish Government on the issues addressed in 
this bill? If so, how have you been engaged with the Government? 
No 
  

 Are you content with the expedited timetable for this legislation? 
We understand the pressures on legislative capacity in the context of Coronavirus.  

We welcome provisions to fast track benefit claims for people with terminal illness 

and these will have a tangible positive effect on claimants.  However, we are 

concerned that such a truncated process for a piece of legislation that is not an 

emergency piece of legislation poses significant risks that it will not receive adequate 

scrutiny and that important voices will not be heard at a time of reduced capacity 

across civil society organisations. 

 
 

Terminal Illness 

The bill will bring the devolved position closer to the current reserved position that both 

doctors and certain trained nurses can enable fast-tracking of a disability benefit claim. 

 Did you engage with the Scottish Government on the terminal illness 
amendment to the Social Security (Scotland) Bill in 2018, and if so, whether at 
the time they were content with the term ‘medical practitioner’, and if so, what 
has changed? 
No  
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 What training and skills should nurses have in order to act under the 

terminal illness provisions? 

Do not propose to answer 
 

 Should health professionals other than registered nurses should be 
included in the definition of ‘appropriate healthcare professional’ 

Do not propose to answer 
 

2. Claimant Appointees 
An appointee can represent a claimant and receive payments on their behalf. The 2018 Act 

allows appointees where the person receiving the benefit payment has died or is an adult 

who lacks capacity. 

 Are you content with the proposed provisions on appointees? 
No.   We welcome the recognition that individuals with capacity may wish to have another 

person appointed to deal with their social security on their behalf.  Also, that the position of 

young people requires to be addressed.   However, the appointment of a person to act on 

behalf of an individual has very significant consequences for the individual.  We are 

concerned about the apparent lack of appropriate procedures and necessary safeguards. 

There has long been concern that the system of DWP appointees is one which has 

regularly been abused and many claimants have been exploited.  For example Adrian 

Ward, in his 2019 paper “Adult incapacity law: visions for the future drawn from the 

unfinished story of a new subject with a long history” for the Centre for Mental Health and 

Capacity Law, Edinburgh Napier University reflecting on his many years‟ experience and 

expertise in this area,  has described “…the procedure for appointment of DWP appointees” 

as “ conscientiously operated by many, but violating almost all relevant human rights 

requirements as to both appointment process and effective lack of accountability and 

supervision, giving rise to constant examples of misuse” [and referred to the Essex 

Autonomy Project – Three Jurisdictions Report (June 2016): “Legislation should ensure 

CRPD compliance for all measures relating to the exercise of legal capacity”]. 

A recent decision in the Upper Tribunal in relation to DWP appointees was critical of the 

appointment process. In DB (as executor of the estate of OE) v SSWP and Birmingham 

CC [2018] UKUT 46 (AAC) Upper Tribunal Judge Mitchell stated that appointment 

decisions do not attract a right of appeal to the First-tier Tribunal, and hence neither that 

Tribunal nor the Upper Tribunal, had jurisdiction to entertain an „appeal‟ against an 

appointment decision. However, he had concerns about the way in which the application 

was handled, and he decided to express views “to provide some assistance to the DWP 

and local authorities in their efforts to operate the appointee system effectively and 

properly”.  He emphasised that “applications for appointment need to be scrutinized with 

care”.   

http://www.bailii.org/uk/cases/UKUT/AAC/2018/46.html
http://www.bailii.org/uk/cases/UKUT/AAC/2018/46.html
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We are not aware of any Regulations providing further details of how the appointment 

system operate.  We note that the Scottish Government website, 

(https://www.mygov.scot/acting-on-behalf-of-someone-claiming-benefits/ accessed on 13 

May 2020) states “Someone might need an appointee if they're not physically or mentally 

able to manage their own affairs”. 

The appointee system as proposed at the moment, does not appear to be consistent with 

the Scottish social security principles set out in the Social Security Act 2018 itself nor 

(insofar as it relates to individuals who do not have capacity) of the Adults with Incapacity 

Act (Scotland) 2000.   There is a need for appropriate procedures and safeguards to protect 

the individual and the current proposals extend the system which as it stands does not 

appear to be human rights compliant nor meet the requirements of the United Nations 

Convention on the Rights of Persons with Disabilities. 

 

Social security principles 

The Bill amends the Social Security Act 2018 (the Act).  The Act starts by 

setting out Scottish social security principles (section 1) which include a 

recognition that  

 social security is itself a human right and essential to the realisation of 

other human rights  

 respect for the dignity of individuals is to be at the heart of the Scottish 

social security system. 

 opportunities are to be sought to continuously improve the Scottish 

social security system in ways which put the needs of those who require 

assistance first and advance equality and non-discrimination, 

These values guide the functioning of the social security framework and we are concerned 

the system for appointment and its administration, amended as proposed, do not yet fully 

reflect these values, as set out below.  

Appointments for Adults with incapacity 

The principles established by the Adults with Incapacity Act 2000 (AWI) underpin any steps 

taken where a person with incapacity requires a proxy decision maker, both in the 

appointment proposed and in the discharge of the duties of the person appointed.   

The need to ensure protection of the individual where the appointment is sought for an 

individual who is said to lack capacity, requires the following which appear to be absent 

from the system proposed: 

 provision for assessment of capacity of the individual 

https://www.mygov.scot/acting-on-behalf-of-someone-claiming-benefits/
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 a requirement to involve the individual, importantly the opportunity for the individual 

to communicate his or her views with appropriate assistance and a duty to take 

account of those views.  

 a procedure for establishing that the proposed appointment will benefit the adult, 

that benefit cannot reasonably be achieved without it, recognition of the need to 

encourage the adult to use and develop skills in relation to their financial affairs and 

that appointment is the least restrictive option  

 a framework for supervision of the appointee‟s actions and safeguarding the 

individual‟s rights.  This must have necessary safeguards and oversight 

mechanisms, including the need for accounting, and for regular review, provided by 

an independent body such as the Office of the Public Guardian and the Courts 

 to ensure that the proper balance is struck between autonomy and protection.  

 appropriate opportunity for challenging decisions. 

 

The United Nations Convention on the Rights of Persons with Disabilities  

The United Nations Convention on the Rights of Persons with Disabilities (UNCRPD) Article 

12 provides that: 

1. States Parties reaffirm that persons with disabilities have the right to recognition 

everywhere as persons before the law. 

2. States Parties shall recognize that persons with disabilities enjoy legal capacity on an 

equal basis with others in all aspects of life. 

3. States Parties shall take appropriate measures to provide access by persons with 

disabilities to the support they may require in exercising their legal capacity. 

4. States Parties shall ensure that all measures that relate to the exercise of legal capacity 

provide for appropriate and effective safeguards to prevent abuse in accordance with 

international human rights law. Such safeguards shall ensure that measures relating to the 

exercise of legal capacity respect the rights, will and preferences of the person, are free of 

conflict of interest and undue influence, are proportional and tailored to the person‟s 

circumstances, apply for the shortest time possible and are subject to regular review by a 

competent, independent and impartial authority or judicial body. The safeguards shall be 

proportional to the degree to which such measures affect the person‟s rights and interests. 

The currently proposed system for appointees does not yet appear to meet those 

requirements.  It does not provide sufficient safeguards to prevent abuse.  There do not 

appear to be procedures in place relating to the exercise of legal capacity to ensure 

involvement of the individual and to respect their rights, will and preferences; nor measures 

to avoid any potential conflict of interest or undue influence. There does not appear to be 
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any structure for monitoring or system for appointments to be subject to regular 

independent and impartial review.  

Appointments for individuals with capacity 

Individuals with capacity may wish to have another person appointed to deal with their 

social security on their behalf.  Again, a suitable system for appointment would be required 

with appropriate safeguards. Clearly the system of appointment for individuals with capacity 

is still open to abuse. 

The availability of appointment should remain an option for those with capacity and it needs 

to be clear that there will be no pressure or expectation within the system that appointments 

should be requested.    

Increasingly administration of social security is being done online.  There is a concern that 

some people claiming social security will not have access to the internet or will find access 

difficult.  This would be likely to particularly disadvantage certain claimants eg people with 

learning disability or a need for communication support.   It is important that reasonable 

adjustments are made for disabled claimants and that information is available about what 

steps can be taken to support claimants.  Consent to appointment should be informed 

consent after a claimant has appropriate accessible information and advice about the 

alternative options available as well as advocacy and support.   

Appointments for under 16s 

Similar concerns about the current lack of safeguards would apply to the proposal for 

appointments for under 16s. However it is noted that for appointments for an individual who 

is under 16 there is a requirement insofar as practicable, to have regard to the views of the 

individual, and anyone who is a relevant person in relation to them within the meaning of 

section 200 of the Children‟s Hearings (Scotland) Act 25 2011. Procedures for appointment 

for under 16s will also need to make clear whether the appointment continues when the 

young person becomes 16 and provide appropriate system of review and opportunity to 

challenge. 

 

 Is further detail required in the Bill, or can that detail can be left to regulations 

and/or guidance? 

Given the importance of social security, the Commission would prefer that Parliament is 

given the opportunity to review and comment on decisions made about it.  The 

accountability that Parliamentary debate brings should be encouraged.  This is particularly 

important given the truncated legislative process for this Bill.   In our response to the 

previous question, the Commission is calling for further procedure and greater safeguards.  

Such provisions should be in the Bill and subject to scrutiny and debate in Parliament.    

 How can vulnerable adults be safeguarded so they are not pressured into 

agreeing to have an appointee? 
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It is important individuals are aware of their right to advocacy under s10 of the 2018 Act and 

that advocacy services are accessible.  Procedural safeguards could include a meeting with 

the adult, in the absence of the nominated appointee.  There could also be a role for the 

Office of the Public Guardian to investigate any concerns raised about appointments. 

 How do these new provisions compare with the provisions for DWP benefits? 

Do not propose to answer 

3. Top-up powers: offences and investigations 

Do not propose to answer these questions 

 

4. Tribunals 

 

The bill allows temporary authorisation from other jurisdictions to ensure that the Social 

Security Chamber has access to a wider pool of judiciary to manage the anticipated case 

volumes from 2021 onwards. This would allow, for example, those currently working in 

Scotland on reserved social security tribunals to work in the Scottish social security tribunal 

for devolved benefits. 

 Do you have any concerns about the preparedness of the tribunal service for 

dealing with devolved social security? 

 

The Tribunal service require to have due regard to duties under the Public Sector Equality 

Duty.  This includes identifying any potential equality impact and taking that into account in 

the subsequent development of policies and practices.   The Tribunal Service also requires 

to meet the duty to make reasonable adjustments, which is an anticipatory duty. 


